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RUSSIAN
DESK

Dear readers,

Effective 1 January 2019 the procedure for the calculation
of payment of VAT on e-services has changed for foreign
companies.! The new rules have triggered a number of is-
sues on the obligations of foreign developers and licensors
of software and their Russian customers, including related
companies. The clarifications of the Federal Tax Service of
Russia published on 24 April 20192 were the result of pro-
tracted negotiations between the Federal Tax Service and
the business community. In this newsletter we focus on
the most material statements of the Federal Tax Service
regarding the taxation of e-services.

We hope that you find the information useful and would
be delighted to answer any questions that you may have
on this matter.

Best regards,

Anna Lesova
Lawyer | LL.M. | Of Counsel

Federal Tax Service clarifies
Russian “Google tax”

VAT ON E-SERVICES — UNIVERSAL OBLIGATION

OF FOREIGN COMPANIES

Effective 1 January 2019, foreign companies providing e-services
as listed below to Russian clients (1) through a data telecommu-
nications network, (2) on an automated basis, and (3) by using
information technologies, are required to register with the tax
authorities in Russia and independently pay VAT to the Russian
budget.

Russian Federation and Certain Legislative Acts of the Russian Federation®.

Federal Law No. 335-FZ dated 27 November 2017 “On the Introduction of Amendments to Parts One and Two of the Tax Code of the

This obligation arises if e-services are provided
m  to end customers — individuals, or
m  Russian individual entrepreneurs or legal entities.

Previously entrepreneurs and legal entities had been recognised
as fiscal agents and had transferred VAT to the budget in place
of the foreign company. Effective 1 January 2019, the aforemen-
tioned mechanism for paying VAT through a fiscal agent, better
known as a reverse charge, is no longer possible.

The rules apply, inter alia, to transactions conducted within a
group of related companies.

The provision of e-services by a foreign company that has not
registered with the tax authorities in Russia will result in the col-
lection of a fine equal to 10 per cent of the income obtained from
such activity.

E-SERVICES — WHAT DO THEY INCLUDE?
The following services are classified, inter alia, as e-services:

m the provision of digital products such as software, respective
modifications and improvements (updates);

m the provision of resources for posting information on a server
(web hosting);

m the creation of databases, granting of access to them and data-
base management;
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Letter No. SD-4-3/7937@ of the Federal Tax Service of Russia dated 24 April 2019 “On the Procedure for the Application of VAT in the
event of the Provision by Foreign Organisations of Electronic Services from 1 January 2019” (URL: https://www.nalog.ru/rn77/about_fts/

about_nalog/8699925/).
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m the automated data processing, the provision of any types
of analytical materials (overviews, reports, forecasts) (ser-
vice-on-demand, software-as-a-service);

m the management of trading platforms, services, Web resources;

m the provision of applications (apps), musical works, films, games,
e-books;

m  remote learning through software;

m  other services.

CLARIFICATIONS OF THE FEDERAL TAX SERVICE
OF RUSSIA

“OTHER SALES”, “NON-ELECTRONIC SERVICES”

It remains unclear whether a foreign company is required, after
registering with the tax authorities in Russia, to independently
calculate VAT

m  only in respect of e-services or

m in respect of e-services and all other turnover (“non-electro-
nic”) that it may have in Russia and that is now termed by the
Federal Tax Service as “other sales”.

The Federal Tax Service of Russia answered this question in the
affirmative: foreign companies registered with the tax authori-
ties are required to pay VAT on their entire turnover, including
“non-electronic”, with Russian clients®. In the opinion of the Fe-
deral Tax Service, the fiscal agent mechanism is not applicable
here.

OBLIGATIONS OF THE FISCAL AGENT

Pursuant to the position of the Federal Tax Service of Russia, as
a general rule, the Russian customer of e-services is not required
to act as the fiscal agent of the foreign company. It is irrelevant
whether the foreign company is registered with the tax autho-
rities or not.

An exception is stipulated for companies and individual entre-
preneurs acting as intermediaries for the provision of the ser-
vices. They act as fiscal agents. In this case a foreign provider of
e-services that does not perform settlements directly with their
customers is not required to register with the Russian tax autho-
rities and pay VAT in Russia.

IS THE RUSSIAN CUSTOMER A FISCAL AGENT?

E-services Other turnover

Foreign company
that has regis-

. 9 No No
tered with the tax
authorities
Foreign company
that has not regis-

9 No Yes

tered with the tax
authorities

INTERMEDIARY PARTICIPATING IN SETTLEMENTS

At the same time, the clarification letter does not cover the actual
substance of the contract that must be concluded between the
foreign company and the intermediary. Even though the law also
mentions contracts of commission, agency and similar contracts,
for the time being the material terms and conditions of such con-
tracts for tax purposes have not been considered anywhere. This
issue is relevant for foreign developers of software that they dis-
tribute in Russia through — distributors.

THE ACTIONS OF FISCAL AGENTS ARE DEEMED
LEGAL

The tax service has recognised that if a foreign company is regis-
tered with the tax authorities, but the customer calculated, with-
held and paid VAT on e-services or in respect of “other sales” and
treated the tax as input VAT (or included in tax-deductible expen-
ses), then the tax authorities may not recalculate its tax liabilities,
in particular, disallow the deduction of withheld VAT. In addition,
they cannot demand the repeat payment of VAT to the budget by
the foreign company.

At the very least, in the case of e-services the position of the
Federal Tax Service in this respect contravenes the provisions of
effective legislation. At the same time, the clarifications can be
considered a “compromise” between the business community
and the tax service: to all intents and purposes, the Federal Tax
Service has declared that it would not apply existing provisions
in instances when the tax has effectively been remitted to the
budget.

GOING FORWARD

It is important for companies to understand that the position of the
Federal Tax Service presented in the letter dated 24 April 2019
will not draw a final line on contested issues related to e-services.
Firstly, the Federal Tax Service is required by law to adhere to the
written clarifications of the Ministry of Finance on the application
of legislation on taxes and duties. Accordingly, the expressed posi-
tion may undergo changes as a result of the new clarifications.
Secondly, the Ministry of Finance plans to improve the tax treat-
ment of foreign companies providing e-services, in other words,
amendments could be made directly to the Tax Code.

3 In most instances such turnover is taxable in Russia. The issue is only about the person that is required to pay the tax — the Russian customer in its capacity of a fiscal agent or the foreign company.
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Nevertheless the clarifications represent an important stage in
the taxation of e-services in Russia, as they bring some clarity to
certain outstanding issues.

Unfortunately, foreign companies performing mutual settlements
for IT and telecommunications services with their subsidiaries
in Russia will be compelled to register with the tax authorities
in Russia even if this turnover is insignificant compared to their
turnover from “non-electronic” services. Such foreign companies
pay VAT on all their taxable turnover in Russia. That is why we
recommend that companies look for new ways to structure intra-
group transactions that would make it possible to minimize the
administrative difficulties and costs incurred by the tax authorities’
approach to collecting tax.

It is worth noting here the positive outcome from the clarifications:
the refusal of the fiscal service to review tax liabilities and accrue
fines in situations when the fiscal agent already paid VAT to the
budget independently, despite the tax registration (or refusal of
tax registration) of the foreign company.
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